Subsequent Efforts to
Strengthen the
Convention

The commitment of thirty-four countries todlic officials as a predicate offense for money laundering
criminalize bribery of foreign public officials representkegislation, the role of foreign subsidiaries in bribery
an important step forward in the fight against corruptidgransactions, and the role of offshore centers in bribery
in international business transactions. The Conventidrgnsactions.
however, does not explicitly address a number of other Initial discussion of the five issues occurred at an
corrupt practices. Of particular concern to the Unitedformal experts meeting in Milan October 5-6, 1998.
States are bribes to foreign political parties, party offsignatories had further discussions at meetings of the
cials, and candidates for public office. These are not céWerking Group on Bribery in November 1998 and Feb-
ered by the Convention although they are covered by thary and April 1999. At all of these sessions, the United
Foreign Corrupt Practices Act of 1977 (FCPA). The queStates gave particular attention to coverage of foreign
tion of whether the obligations of the Convention shoupblitical parties, party officials, and candidates for po-
be extended to include an explicit prohibition of payiical office because of concern that bribery of these in-
ments to immediate family members of foreign publidividuals could lead to circumvention of the Convention
officials and private sector bribery is also of interest timd seriously undermine efforts to reduce corruption in
the United States. international business transactions. The U.S. delegation

During the negotiation of the Convention, the Uniteehcouraged Working Group members to examine these
States had sought to include a broader coverage of bidsues carefully and highlighted the importance of ad-
ery in the agreement, similar to the coverage in the FCRuate coverage for making the Convention an effective
Although the United States did not succeed in that ébol to fight corruption.
fort, signatories to the Convention did agree that a num- At this point, no consensus has emerged on the need
ber of issues related to coverage should be studied farexpand coverage of the Convention. Rather, most coun-
ther. In all, five issues relating to corruption and thees are of the view that signatories should implement the
Convention were identified at the December 1997 OEQIbnvention as it is and monitor implementation over time
Council meeting for additional examination: bribery acte see whether changes are necessary. At the May 1999
in relation to foreign political parties, advantages prof®ECD ministerial meeting, ministers endorsed further
ised or given to any person in anticipation of that persoansideration of the five issues as part of the OECD’s work
becoming a foreign public official,bribery of foreign pubto strengthen the fight against corruption. In light of the
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lack of consensus on expanding coverage, the United StatesMany signatory countries, particularly the European
has concentrated its efforts on encouraging all signatoesl civil law countries, define money laundering as the
to complete ratification and implementation of the existoncealment of proceeds from all “serious crimes,” as
ing Convention, while insisting that the outstanding ithat term is defined under their domestic legislation.
sues remain on the Working Group’s agenda. Others, like the United States, define predicate crimes in
domestic legislation by cross-referencing a list of other

— specific offenses or statutory provisions.

The Five Outstanding Issues How jurisdictions define “serious” cannot be gener-
alized. Instead, definitions are based on individual do-

Political Parties, Party Officials, and mestic legal systems in each country (i.e., punishable by

Candidates imprisonment of X period of time or, roughly, the dis-

During the negotiation of the Convention, the Unitetihction between a misdemeanor and a felony.) Thus, if
States sought to include bribes paid to political parties| parties to the Convention would make bribery a seri-
political party officials, and candidates for political ofeus offense for the purposes of domestic money laun-
fice. These important channels of bribery and corruptidering legislation, there would seem to be no need for
are covered in the FCPA. They are not, however, spedifoing beyond the requirements in Article 7 of the Con-
cally covered in the Convention. vention. However, it is clear that some parties to the

The United States has argued in the Working Gro@onvention are reluctant to take this step.
deliberations that the serious concerns that led the signa-
tories to combat bribery of foreign public officials applfhe Role of Foreign Subsidiaries
equally to bribes offered or paid to political parties, party Concerning the role of foreign subsidiaries in brib-
officials, and candidates for office. (See Appendix [Rry transactions, the Convention would cover cases in
U.S. Response to Questionnaire on Four Issues, aridch a company headquarters in a party state autho-
Appendix E, U.S. Delegation Submission on Bribery oized a bribe. Use of the nationality basis of jurisdiction
Foreign Political Parties, Party Officials, and Candidatemuld also allow the Convention to be applied to cases
for Political Office in International Business Transaavhere a party’s nationals were involved in a bribery trans-
tions.) In addition to efforts within the OECD, the Unitedction. The effective supervision of foreign subsidiaries
States has raised these issues in other forums in ordavitb regard to bribery in international business transac-
ensure that awareness of their importance remains higpns is an issue that merits continued attention. The
For example, Commerce Secretary William Daley, Ulnited States has urged further examination of strong
der Secretary for International Trade David Aaron, Trestandards of corporate governance, business ethics, and
sury Secretary Robert Rubin, and Under Secretaryiaternational accounting standards.

State Stuart Eizenstat have noted U.S. concerns in meet-

ings with their foreign counterparts on numerous occBhe Role of Offshore Financial Centers

sions since the conclusion of negotiations on the Con- On the role of offshore financial centers, there ap-
vention in November 1997. Andrew J. Pincus, Genegaars to be broad agreement on the need to encourage
Counsel of the Department of Commerce, addressed thedigerence to internationally recognized minimum stan-
issues in his remarks at the Vice President’s Confereneeds in the areas of anti-money laundering, financial

on Corruption on February 25, 1999. regulation, company law, and mutual legal assistance.
These issues are not exclusive to offshore centers, nor

Bribery as a Predicate Offense to are they restricted to the fight against bribery and cor-

Money Laundering Legislation ruption. Compliance with international norms is a focal

With regard to the relationship between bribery aqmbint of the Financial Stability Forum’s Working Group
money laundering legislation, Article 7 of the Conventioon Offshore Financial Centers, while the Financial Ac-
requires a party that has made bribery of its own pultion Task Force’'s Ad Hoc Group on Noncooperative
official a predicate offense for applying its money laurfGountries and Jurisdictions is concentrating on compli-
dering legislation to do so on the same terms for the bréimce with international anti—money laundering practices.
ery of a foreign public official. A potential problem arise®ther international forums with initiatives on related is-
in that there could be uneven application of the Convesues are the United Nations, the European Union, the
tion between parties that make bribery a predicate offe@muncil of Europe, and the G-8. Bribery transactions fre-
for money laundering legislation and those that do notquently are carried out, at least in part, in jurisdictions
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that do not participate in arrangements for internatio i NN

cooperation. This greatly complicates multilateral efforonclusion

to promote transparency in financial and commercial

transactions and greater mutual legal assistance.

Other Issues Relating to Coverage

Immediate Family Members of
Foreign Public Officials

During the monitoring of the implementation and
enforcement of the Convention, we will continue to raise
these issues with other Working Group members. We also
intend to work closely with the private sector and non-
governmental organizations to convince the other
parties to the Convention that additional prohibitions on
bribe offers and payments will strengthen the Conven-
ion and advance our common goal of eliminating brib-

Another issue of interest to the United States is t
extent to which the Convention applies—or may be
amended to apply—to bribes paid to immediate family
members of foreign public officials. The U.S. Delega-
tion has informally raised the question of whether the
Convention provides adequate coverage of this issue.
There is general agreement that bribes paid to a govern-
ment official through a family member—either at the
direction of a corrupt foreign official or where there is an
understanding that the family member will pay some or
all of the bribe to the official—is adequately covered by
the Convention. Since all bribes paid to officials through
intermediaries are covered, we have found no support
for expanding the Convention to provide for an explicit
prohibition against bribes paid to family members in the
absence of the direction of a government official or ab-
sent the intent or expectation of the bribe payor that all
or a part of the bribe will be paid to a government offi-
cial. Indeed, we do not provide in our FCPA for cover-
age of payments to family members in such cases.

In the ongoing process within the OECD of review-
ing the implementing legislation of each Convention
party, we will continue to examine whether bribes paid
to family members may provide a loophole of sufficient
magnitude so as to undermine effective implementation
of the Convention.

Private Sector Corruption

The issues of private sector corruption and corruption
of officials for purposes other than to obtain or retain busi-
ness are broad questions which have been raised on occa-
sion by the private sector and noted in OECD Council
statements. However, these issues go beyond the scope of
the Convention. As the United States gains experience with
the Convention, we will consider how private sector cor-
ruption and corruption of officials for purposes other than
to obtain or retain business can be best addressed. The
OECD Working Group has placed the subject of private
sector bribery on its agenda for a preliminary discussion
at its session July 7-9, 1999.
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